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Introduction 

All Applicants and/or the Managed Entity as defined below applying for Services to be provided by Highvern should 
read these ToB carefully. These ToB will be deemed to have been agreed by the Applicant and/or the Managed 
Entity by the acceptance of any Services provided by Highvern. 

Where Highvern and the Applicant and/or any Managed Entity enter(s) into an agreement relating to the Services 
which does not expressly replace these ToB in their entirety, in the event of any conflict between the terms of the 
agreement and these ToB, the terms of the agreement shall prevail. 

 
1. Definitions and Interpretation 

1.1. In these ToB unless the context otherwise requires words importing the singular shall include the plural and 
the masculine gender shall include the feminine and the neuter and vice versa in each case and words 
importing persons shall include bodies of persons whether corporate or unincorporate. 

 
1.2. Reference to Highvern shall include reference to Highvern in whichever capacity it may be acting and to 

any company beneficially owned by or affiliated with Highvern, and to its subsidiaries, directors, employees 
and officers, wheresoever each and any of them may be situated. 

 
1.3. To the extent that any release or indemnification or other right in these ToB enures for the benefit of a 

person who is not a party to this agreement, Highvern declares that it holds the benefit of such release, 
indemnification, or other right on trust for the benefit of that person. 

 
1.4. Unless otherwise defined, terms in capital letters used in these ToB shall bear the meaning described 

hereafter: 
 

Advisors means any external advisors including but not limited to lawyers, accountants, 
brokers, bankers and any other advisors. 

 
Agents means any bankers, agents, correspondents, managers or any colleagues 

thereof, employed in any jurisdiction. 

 
Applicant means each and every person or organisation to whom Highvern provides 

Services (including for the avoidance of doubt the settlor of any trust and the 
founder of any foundation) and furthermore shall include, in the case of an 
individual, his heirs, personal representatives, estate and assigns and, in the case 
of a body corporate, its successors and assigns. In cases where the Applicant is 
more than one person, this means such persons together jointly and severally, 
unless otherwise agreed in writing with Highvern, as well as the heirs, personal 
representatives, estate and assigns of each of them. 

 
Appointee means in relation to any Managed Entity any directors, officers, secretaries, 

trustees, protectors, enforcers, guardians, nominees, members, shareholders, 
partners, unit holders or other persons provided by Highvern to or in respect of 
a Managed Entity. 
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Authorised Person   means the Applicant and/or the Managed Entity and/or any person company 

or other entity from whom Highvern is authorised or instructed by the Applicant 
and/or the Managed Entity to accept directions, recommendations or advice 
whether such authorisation shall be general or limited and whether Highvern 
shall be acting as trustee, executor, corporate manager, administrator, director, 
secretary or otherwise. 

 
BOTA means the Beneficial Ownership Transparency Act as amended from time to 

time including all associated regulations and guidance. 
 
Business Days means any day of the week, from Monday to Friday, except for official holidays at 

the location of Highvern and/or the place for rendering of Services. 
 
Business Hours means from 09:00 to 17:00 on any Business Day. 
 
CIMA means the Cayman Islands Monetary Authority. 
 
Counterparty means any firm or company with which Highvern is requested by the Applicant 

to deal. 

 
DP Act means the Data Protection Act as amended from time to time. 

 
Highvern means Highvern Cayman Limited and any contracting entity of the Highvern 

Group. 

Highvern Group              means and includes all or any subsidiary companies of Highvern, holding companies 
of Highvern or any companies which are themselves subsidiary companies of 
any holding company of Highvern. 

 
Managed Entity means any body corporate, trust, foundation, partnership, association or other 

entity (corporate or unincorporated) in respect of which Services are provided 
by Highvern on request of the Applicant and shall include its successors in title 
and assigns. 

 
Personal Data has the meaning assigned to it by Section 2 of the DP Act and includes “sensitive 

personal data” as that term is defined in section 3 of the DP Act. 
 

Scale of Fees means the scale of fees issued from time to time by Highvern in respect of the 
fees of Highvern for the Services. 

 
Services means all the professional facilities and services agreed by Highvern to be 

provided by it and/or Highvern Group from time to time to or for the use and 
benefit of the Applicant and/or the Managed Entity. 

 
ToB means these terms and conditions as amended from time to time. 

 

1.5. Clause headings in these ToB are inserted for convenience only and shall not affect the construction of 
these ToB. 
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2. Obligations and acknowledgements of the Applicant and each Managed Entity 

2.1. Each Applicant and/or Managed Entity, as the case may be, (for itself and on behalf of any and all persons 
associated with the Applicant and/or the Managed Entity) confirms, covenants, warrants and undertakes: 

 
2.1.1. to promptly supply Highvern with all such information, documents and instructions as are 

requested by Highvern to fulfil its obligations hereunder. In addition, Highvern shall promptly 
be advised of any corporate actions or changes, and promptly supplied with all such 
information and documents in connection therewith or as may be requested by Highvern from 
time to time, in order to permit it to assist the Entity in complying with its obligations under 
Cayman Islands law.  
 

2.1.2. where the Managed Entity is an exempted limited partnership, the Managed Entity shall also 
provide Highvern with up-to-date copies of the register of limited partnership interests, the 
record of the amount and date of the contribution or return of contribution of any limited 
partner, the register of mortgages of limited partnership interests and notice of any change in 
the address at which the register of limited partnership interests is maintained within 21 
business days of any change therein. 

 
2.1.3. that all property which is introduced or which will be introduced by or into any Managed Entity 

or by an Applicant (i) was or will be legally and lawfully introduced and was not or will not be 
derived from or otherwise connected with any illegal or unlawful activity and that it is not 
determined, considered or alleged to be the proceeds of crime (including money laundering, 
drug trafficking and corruption and (ii) is not encumbered in any way (save as properly and 
reasonably disclosed). 

 
2.1.4. that Highvern is subject to certain anti-money laundering obligations and counter terrorist 

financing obligations arising under the Proceeds of Crime Act (as amended) of the Cayman 
Islands, the Anti-Money Laundering Regulations (as amended), the Guidance Notes on the 
Prevention and Detection of Money Laundering and Terrorist Financing in the Cayman Islands 
(as amended) (together the "AML/CTF Obligations") which require the implementation and 
maintenance of certain compliance procedures including client identification and verification 
procedures, ongoing monitoring and testing of business relationships, internal reporting 
procedures for suspicious activities, internal audit procedures, and record keeping procedures. 
The Managed Entity shall promptly supply to Highvern all such information and documents as 
may be from time to time in order to comply with the AML/CTF Obligations as a result of the 
services provided to the Managed Entity. 

 
2.1.5. that the Managed Entity is responsible for assessing and monitoring whether the Entity is 

exempt from the beneficial ownership requirements detailed in the Companies Act, the LLC 
Act or the BOTA, as applicable. 

 
2.1.6. that the Managed Entity shall take all reasonable steps to identify the Beneficial Owner(s), as 

required by applicable law, and provide notification to such Beneficial Owner(s) of the 
requirements of any valid rule or regulation in the Cayman Islands, it being acknowledged that 
it is the Managed Entity’s responsibility to instruct Highvern on the details to be entered, if any, 
onto the Beneficial Ownership Register and that the Entity is responsible for providing Highvern 
with any changes or knowledge of changes in shareholding, interest or voting rights, changes 
in influence or control and any changes to particulars of any Beneficial Owner, within two (2) 
business days of such change. 
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2.1.7. that any Applicant and/or Managed Entity is not (save as properly and reasonably disclosed) 
the subject of any actual, pending or threatened disputes or litigation or other legal 
proceedings or any other process or proceedings (including bankruptcy or insolvency or other 
similar proceedings) and to notify Highvern immediately upon becoming aware of any such 
matter or change in circumstances which could reasonably have a material effect upon the 
Applicant and/or any Managed Entity or upon Highvern, the Highvern Group or any Appointee 
or upon the willingness of Highvern to continue to provide any of the Services. 
 

2.1.8. that the Managed Entity is responsible for assessing and monitoring the classification and 
submissions relating to Economic Substance and the Managed Entity’s compliance with the 
Cayman Islands International Tax Co-Operation (Economic Substance) Act (“ES Act”), and the 
Managed Entity further acknowledges and agrees that it will notify Highvern when there is a 
classification change or when updated notifications or returns are required, and that it remains 
liable should it not make such required notifications. 

 
2.1.9. that the Managed Entity will use its best endeavours to ensure that no breach of any Cayman 

Islands law occurs in connection with the operation of the Entity’s business and the Entity 
agrees to use its best endeavours to ensure that its business is not carried out in breach of any 
applicable laws of the Cayman Islands or any other jurisdiction and to keep the Registered 
Office Provider informed on a timely basis of all material developments in its business and 
other activities. 

 
2.1.10. if the Managed Entity is a Foundation Company, then pursuant to the Foundation Act, it shall 

not accept any asset contribution that is gratuitous or is in consideration of a share issue unless 
Highvern has been given notice of such gratuitous asset contribution or share issue and the 
secretary has issued the requisite notice. 

 
2.1.11. where a Managed Entity’s statutory records are maintained by a third-party service provider, 

the Managed Entity shall ensure that where applicable Highvern is provided with up-to-date 
copies of such statutory documents and that it is done so within 21 days of any change therein. 

 
2.1.12. to provide, in connection with the Services and all related or connected transactions, all 

required information, in a form which is complete and accurate, and to provide all books, 
records and financial information required by Highvern to be able to perform the Services. 

 
2.1.13. if reasonably required by Highvern, to take and to give proper consideration to independent 

professional advice (whether fiscal, investment, legal, regulatory or otherwise) prior to 
establishing or introducing or using any Managed Entity and to acknowledge that Highvern 
does not itself provide any such advice and accepts no responsibility for any such advice. 

 

2.1.14. to ensure that each Managed Entity is maintained in good standing and is able to comply with 
all applicable filing requirements and to discharge all applicable taxes, duties and impositions 
and all applicable regulatory charges. 

 
2.1.15. not to represent nor hold himself/itself out as having authority to act for and on behalf of or 

to bind a Managed Entity, unless expressly and clearly authorised to do so. 
 

2.1.16. at his/its own cost and expense and risk, to defend any proceedings (including any freezing 
orders) relating to proceeds of crime, drug trafficking or the financing of terrorism. 
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2.1.17. where the Managed Entity is registered with CIMA as a Mutual Fund or a Private Fund and 
Highvern has agreed to act as the Managed Entity’s contact person for the purposes of 
satisfying the requirements of section 12 (1) (c) of the BOTA, it will be the responsibility of the 
Managed Entity to provide, or procure the provision of, the Managed Entity’s beneficial 
ownership information to Highvern immediately upon request (time being of the essence), to 
enable Highvern to forward such information to the competent authority within 24 hours of 
receipt by Highvern of  request being made by the competent authority or at any other time 
as the competent authority may reasonably stipulate.  Where this service is provided 
“promptly” in clause 2.1.1. of these ToB shall be construed as meaning within the period 
stipulated by the competent authority. Where any such request for information is made, such 
information shall be provided within this stipulated timeframe. Highvern shall not be liable in 
any way for a failure by the Managed Entity to comply with such request for information within 
the period stipulated by the competent authority and such failure may result in a termination 
of the agreement with the Managed Entity in accordance with clause 17 of these ToB. 

 

2.2. Each of the obligations of the Applicant and/or any Managed Entity in this Clause shall survive any transfer, 
assignment, alienation, or other disposal of the Managed Entity and/or any interest in any Managed Entity. 

 

2.3. The Applicant and/or the Managed Entity acknowledge(s) that: 
 

2.3.1. Highvern and/or any other member of the Highvern Group may be required by laws or 
regulations applicable to them to report information or other matters relating to the Applicant 
and that such report is not to be treated as a breach of any restriction upon the disclosure of 
information imposed by law, regulation or contract upon Highvern. 

 
2.3.2. It/they are solely responsible for determining that the Services requested or which are being 

provided are appropriate and/or suitable to its/their needs, wishes and circumstances. 
 

2.3.3. It/they are solely responsible for obtaining all necessary tax and other professional advice 
relating to the use, objectives and consequential suitability of the Services (including without 
limitation the establishment of any Managed Entity and its proposed activities) and that the 
Applicant and the Managed Entity will comply with all applicable laws and regulations in all 
relevant jurisdictions. 

 
2.3.4. Highvern will not be responsible for complying with any reporting or filing requirements 

(whether for tax purposes or otherwise) in relation to the Applicant and/or the Managed Entity 
other than where Highvern has a regulatory or statutory obligation or has expressly agreed to 
do so in writing. 

 

2.4. If the Applicant and/or any Managed Entity fails to comply with its/their obligations under this Clause 2, 
Highvern shall be entitled to act or to decline to act or to continue to act and Highvern shall not be liable 
in any way whatsoever, if it should so act, or decline to act or continue to act. 

 
3. Joint Applicants 

3.1. All rights interest and entitlement of joint Applicants in connection with joint Services shall be held by them 
as joint tenants and Highvern is authorised to rely upon and act in accordance with the instructions and 
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requests of any or all of the joint Applicants until otherwise notified to and acknowledged by Highvern in 
writing. 

 
3.2. Joint Applicants (or their survivor) shall notify Highvern immediately upon the death of one of their number 

and Highvern shall be entitled to call for and rely upon such evidence (if any) of death as it may deem fit. 
Highvern shall deal with joint Services in accordance with the instructions of the surviving Applicant, or 
failing such instructions in accordance with the previous instructions that were current at the date of death 
of the joint Applicant governing the operation of the Services. 

 
3.3. The liability of joint Applicants to Highvern shall be joint and several. 

 

3.4. A notice or communication served by Highvern on any one of the joint Applicants shall constitute effective 
service on all the joint Applicants. 

 
4. Intellectual Property 

4.1. Subject to any applicable data protection requirements under the DP Act all correspondence files and 
records (other than statutory corporate and trust records) and all information and data held by Highvern 
on any computer system is the sole property of Highvern for its sole use and the Applicant and/or the 
Managed Entity shall have no right of access thereto or control thereover. 

 

4.2. Highvern shall retain all intellectual property rights, including but not limited to copyright, trademarks and 
design rights, in everything created, developed or designed by Highvern, notwithstanding use of such rights 
in connection with the provision of the Services. 

 
5. Services 

5.1. Highvern shall perform the Services in good faith and with due skill and care, without prejudice to any 
waiver, indemnity or exoneration, release, security or guarantee available to Highvern arising at or by 
operation of law or by reason of the order of any court or tribunal or in equity or by agreement or 
undertaking, including but not limited to under these ToB or under a settlement, trust instrument, or 
administration agreement. 

5.2. Highvern shall: 

5.2.1. where we provide a registered office address, maintain the registered office at Highvern’s own 
offices, being: C/o Highvern Cayman Limited, Elgin Court, PO Box 448, Elgin Avenue, George 
Town, Grand Cayman KY1-1106, Cayman Islands; 

5.2.2. where we act as the registered office of a company, maintain the minute book, statutory 
registers and other corporate records and make all necessary filings with the Registrar of 
Companies pursuant to the Companies Act (as amended) of the Cayman Islands (“Companies 
Act”)or the Limited Liabilities Companies Act (as amended) of the Cayman Islands (“LLC Act”), 
as applicable, including filing the annual return, paying all annual fees payable to the Registrar 
of Companies, the Registrar of Foundations, or the Registrar of Limited Liability Companies, 
and the Cayman Islands Monetary Authority, as applicable, to the extent that Highvern has 
been provided adequate funds; 

5.2.3. where we act as the registered office of an exempted limited partnership, maintain (where 
required) the register of limited partnership interests, the register of mortgages of limited 
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partnership interests and all other partnership records of the Entity required to be maintained 
at the registered office pursuant to the Exempted Limited Partnership Act (as amended) of the 
Cayman Islands (“ELP Act”), including a record of the address where the register of limited 
partnership interests is maintained, and make all necessary filings with and payments to the 
Registrar of Exempted Limited Partnerships pursuant to the ELP Act, including filing the annual 
return, paying all annual fees payable to the Registrar of Exempted Limited Partnerships, and 
the Cayman Islands Monetary Authority, as applicable, to the extent that the Service Provider 
has been provided adequate funds; 

5.2.4. where we act as the registered office of a foundation company, maintain the minute book, 
statutory registers and other corporate records, make all necessary filings in accordance with 
the Foundation Companies Act (as amended) of the Cayman Islands (“Foundation Act”) with 
the Registrar of Foundations, act as secretary where required (as provided for in the 
Foundation Act), including the issuance of notices required in respect of asset contributions 
pursuant to the Foundation Act, and maintaining records in connection therewith as well as 
filing the annual return, paying all annual fees payable to the Registrar of Foundations and the 
Cayman Islands Monetary Authority, as applicable, to the extent that the Service Provider has 
been provided adequate funds; 

5.2.5. provide, where applicable, copies of all or part of any minute books, statutory registers and 
other corporate or partnership records to any persons entitled or authorised to receive them 
in accordance with any applicable law, directive or regulatory requirement upon the request of 
a director, managing member, general partner, officer, employee or agent, without the need 
for any further approval or authorisation; 

5.2.6. use reasonable endeavours to supply to the Entity all correspondence, information, documents 
and notices relating to the Entity received by us and the obligation to supply the same shall be 
discharged by delivering, mailing, facsimile, or emailing the same to such person at such 
address as may from time to time be notified to the Service Provider, PROVIDED THAT the 
Service Provider shall not be liable for the late receipt of any such correspondence or other 
communication which the Service Provider receives from third parties; 

5.2.7. use reasonable endeavours to keep you informed of all matters necessary to maintain your 
entity in good standing under the laws of the Cayman Islands; 

5.2.8. facilitate the keeping of an information technology solution, and facilitating the filing of such 
information with respect to Economic Substance notifications and returns, and with respect to 
the Beneficial Ownership Register, in a manner consistent with the requirements under the 
applicable laws of the Cayman Islands; 

5.2.9. make available within our premises such non-exclusive space, as may be necessary to 
efficiently carry out its duties hereunder; and 

5.2.10. provide such additional services as may be required by law or agreed to subsequently. 

5.3. All trade marks, service marks, trade names, logos and other brand features used in connection with the 
Highvern Group (the “Trade Marks”) are owned by Highvern Group Services Limited or, where applicable, 
another member of the Highvern Group and may be licensed for use by other members of the Highvern 
Group. Nothing in these ToB or any agreement grants the Applicant, any Managed Entity or any other 
person any right, title or interest in, or licence to use, any Trade Mark without the prior written consent of 
its owner. All right, title and interest in the Trade Marks, together with all goodwill arising from their use, 
shall remain vested in the relevant owner, and any goodwill generated through their use by a licensee shall 
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accrue solely to that owner. 
 

5.4. Highvern shall have sole discretion as to how and by whom the Services are to be performed and may 
delegate without liability either to a reasonably selected sub- contractor or to a sub-contractor selected by 
the Applicant. 

 
5.5. Highvern shall not be obliged to provide any additional services, not specified in the Services but Highvern 

may agree to do so on such terms as it shall think fit. 
 

5.6. Highvern does not provide fiscal, investment, legal, regulatory or other professional advice and, whilst it 
may review and report upon such advice received, Highvern does not give, accept or endorse any such 
advice. 

 

5.7. Highvern and/or its Appointees shall not be required to do anything which, in the sole opinion of Highvern, 
may expose Highvern or its Appointees to the risk of civil liability or criminal prosecution anywhere in the 
world, or which conflicts with the constitution of the Managed Entity (articles of association, trust 
instrument, limited partnership agreement etc.) or with any legal or regulatory requirements applicable to 
the Managed Entity or Highvern. 

 
5.8. Where Highvern provides any Appointee to a Managed Entity, the Appointee(s) shall be entitled to approve 

contracts or arrangements to be entered into between the Managed Entity and Highvern and shall not be 
required to account to the Managed Entity for any remuneration received in so acting. 

 
5.9. Any management services will be provided by Highvern pursuant to the relevant agreement for such 

services, however the provisions of these ToB shall apply so long as the same shall not be inconsistent 
therewith. 

 
6. Authority and liability 

6.1. Highvern shall be entitled to rely upon or act in accordance with any request, directions, recommendations 
or advice made or purportedly made by an Authorised Person, which may be transmitted to Highvern 
(whether by telephone, facsimile or by any form of electronic communication); and Highvern shall have no 
further duty to enquire as to the authority or identity of the Authorised Person passing on any such request, 
regardless of the circumstances prevailing at the time that the request is passed to Highvern, provided that 
such Authorised Person has identified himself to Highvern according to Highvern’s policy for receipt of 
information as the same may be in force at the relevant time. Highvern shall, notwithstanding any error, 
misunderstanding or lack of clarity in the terms of any such request, be entitled to treat the request as 
the request of the Applicant and/or the Managed Entity and as fully authorised by and binding upon the 
Applicant and/or the Managed Entity and its heirs and assigns. Highvern is authorised to file, transfer or 
make available any information to a competent authority, without notice, if required to do so in accordance 
with any valid law, rule or regulation applicable in the Cayman Islands 

 
6.2. Highvern shall be entitled to rely upon any advice obtained from a professional person or a person 

reasonably believed to be competent to give the advice; and Highvern shall not be responsible in the 
absence of fraud, wilful misconduct or gross negligence on its part for anything done or omitted to be 
done in reliance upon such advice. If Highvern shall determine to obtain any such advice it shall not be 
liable for declining to act pending receipt of such advice. 

 

6.3. Neither Highvern, nor its directors, employees, Agents or Advisors, nor any Appointee shall incur any 
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liability for the consequences of errors, alterations, damages, losses, delays or misunderstandings in 
connection with the use of any means of communication and any other means of transmission or 
transport nor shall Highvern be held liable if it was not promptly provided proper authorisations, 
instructions, approvals, information or documents necessary to carry out its obligations except in the event 
of fraud, wilful misconduct or gross negligence on the part of Highvern. 

 
In particular, neither Highvern, nor its directors, employees, Agents or Advisors shall incur any liability for 
(i) any failure to comply wholly or partly with any instruction, request or advice which is not in writing and 
shall not be responsible for any non-receipt thereof or any errors or ambiguity therein or any lack of 
authority on the part of the person giving or making the same or (ii) for failing to determine the authenticity 
or validity of any instruction, request or advice, whether purporting to be signed by an Authorised Person 
or a third party, or for relying in good faith in any manner upon such instruction, request or advice which 
may prove to have been forged or otherwise invalid. Without prejudice to paragraph 6.1, Highvern may 
request, in its absolute discretion, the Applicant and/or the Managed Entity and/or the Authorised Person 
to confirm in writing any instruction and/or request transmitted by any means to Highvern prior to any 
consequential action and/or absence of action by Highvern and where Highvern does not believe that the 
person giving instructions is duly authorised or where Highvern is given instructions that it believes are 
unclear or contradictory, it may refuse to act upon such instructions until it receives evidence to its 
satisfaction as to the true meaning of the instructions or the identity of the person giving instructions and 
none of Highvern, its directors, employees, Agents or Advisors shall incur any liability for such refusal to 
act or delay in acting. 

 
6.4. If: 

 

6.4.1. any demand is made against any Managed Entity for payment of any sum due including, 
without limitation, any taxes, duties, fees or other governmental or state impositions and such 
payment has not yet been made; 

 
6.4.2. Highvern has not been able to obtain instructions from the Applicant or an Authorised Person 

in circumstances where, in Highvern’s opinion, instructions are required in order to take action 
that it considers necessary; 

 
6.4.3. Highvern has received instructions from the Applicant or any Authorised Person which, in 

Highvern’s opinion, are or may be illegal or contrary to the interests of the Applicant and/or 
any Managed Entity or which may lead to any of Highvern, its directors, employees, Agents or 
Advisors incurring liability (including, without limitation, personal liability); 

 

6.4.4. the Applicant's interest in any Managed Entity or any of its property is alienated, sold, pledged 
or otherwise disposed of or encumbered in favour of any person not approved by Highvern 
(but where such approval is required); or 

 
6.4.5. in meeting its disclosure obligations under Clause 22, Highvern is required to suspend the 

provision of any Service or any aspect thereof or otherwise decline or delay the 
implementation of any instruction given by or on behalf of the Applicant or any Authorised 
Person, then 

 
Highvern has specific authority and may, as it deems necessary, either take such action on behalf of the 
Managed Entity or otherwise as it thinks fit (including, without limitation, seeking professional advice at 
the cost of the Applicant and/or the Managed Entity, appropriating/realising the property and/or funds of 
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the Applicant and/or the Managed Entity to satisfy any demands for payment, winding up the Managed 
Entity or transferring the property of the Managed Entity or the property and/or funds which are the 
subject of the Services to the Applicant) or take no action whatsoever or terminate the obligations of 
Highvern under these ToB in accordance with Clause 17. 

 
6.5. Highvern will, as soon as reasonably practicable after taking any action under Clause 6.4, give notice to the 

Applicant of such action or inaction having been taken. The Applicant acknowledges that Highvern may not 
be able, and shall not be compelled save by any court or authority of competent jurisdiction, to inform the 
Applicant of any action or inaction contemplated by Clause 6.4. Highvern is authorised to file, transfer or 
make available any information to a competent authority, without notice, if required to do so in accordance 
with any valid law, rule or regulation applicable in the Cayman Islands. 

 
6.6. None of Highvern, its directors, employees, Agents or Advisors or Appointees shall incur any liability for 

any action or inaction of Highvern pursuant to Clause 6.4 and Clause 6.5. 
 

7. Revision 

Highvern is authorised to revise or alter the ToB and scales of fees referred to in Clause 16 from time to time 
without reference to the Applicant and/or the Managed Entity, although Highvern will endeavour to give 
it/them reasonable notice of any changes. Highvern will notify the Applicant and/or the Managed Entity by 
electronic means, or at its option by such other means as Highvern and the Applicant/Managed Entity 
habitually communicate, of any changes which Highvern considers to be material as soon as reasonably 
practicable after their introduction.  

 

8. Notices and Communications 

8.1. Notices to Highvern shall be in writing (using the English language) addressed to the party concerned and 
effective only when actually received at the principal place of business of Highvern. Any communications 
made outside the Business Hours of the Business Days may be considered as received at the opening of 
the next Business Day, unless the Applicant and/or the Managed Entity receives personally an 
acknowledgement of receipt by Highvern. 

8.2. Notices and other communications or correspondence from Highvern to the Applicant and/or the Managed 
Entity shall be properly dispatched by Highvern when sent to the address nominated by the Applicant 
and/or the Managed Entity from time to time in writing for that purpose. The date of dispatch shall be 
presumed to be the date appearing on Highvern’s copy of such notice or other communication or 
correspondence and any notice (a) delivered personally shall be deemed to have been given at the time of 
such delivery; (b) sent by post shall be deemed to have been given 72 hours after posting; (c) sent by 
airmail shall be deemed to have been given seven days after posting; (d) sent by fax shall be deemed to 
have been given at the time of despatch; and (e) sent by any electronic means shall be deemed to have 
been given at the time of sending. 

8.3. Highvern is authorised to send any communications in writing, irrespective of whether such 
communications contain confidential data relating to the Managed Entity, and to continue doing so until 
Highvern has been advised to the contrary by the recipient of the notice or other communications or 
correspondence. Highvern accepts no responsibility as to the integrity, authenticity, completeness or 
confidentiality of any form of communications made by any electronic means sent or received or for any 
delay in receipt or non-receipt. It is hereby acknowledged that electronic mails sent via the internet are 
not secure, that information may become known to third parties; and that electronic mails may be read, 
modified or intercepted and may cross borders even where sent and received within the same country. 
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Whilst Highvern will take reasonable precautions to guard against any security breaches viruses and 
malware, the risks associated with electronic communications and the use of the Internet shall not rest 
with Highvern, absent actual fraud on the part of Highvern. None of the Trustee, its directors, employees, 
Agents, Advisors or Appointees shall be liable for any loss that may result from any breach of confidentiality, 
delay, interception, loss, failure, computer virus or data corruption resulting from the use of electronic 
communications, except to the extent of its/their own actual fraud. for any breach of confidentiality, delay, 
interception, loss, failure, computer virus or data corruption. 

9. Exculpation and Indemnity 

9.1. The Applicant and/or the Managed Entity undertake(s) at all times to hold Highvern, its directors, officers, 
employees, former directors and employees, Agents, Advisors and Appointees and any other person 
involved in the supplying Services (Indemnified Persons) harmless and to indemnify them to the greatest 
extent permitted by law from and against all actions, suits, proceedings, claims, demands, costs, expenses 
and liabilities whatsoever (Liabilities) which may arise or accrue or be taken, commenced, made or sought 
from or against Highvern or its directors, employees, former directors and employees, Agents, Advisors and 
Appointees in connection with the Applicant and/or the Managed Entity or arising from the provision of 
the Services or any of them and/or dealing with any Counterparty (whether those Liabilities are 
enforceable in law or not and including in particular all taxes, duties and fiscal impositions by any revenue 
authority or other authority of any government in any part of the world) save and except as may arise from 
some fraud, wilful misconduct or gross negligence irrespective that there may be some defect in any 
appointment or qualification of authority, subject always, as regards Appointees, to Clause 9.4. For the 
avoidance of doubt, this indemnity shall continue in force notwithstanding the termination of the 
relationship between the Applicant and/or the Managed Entity and Highvern. 

 
9.2. In addition to the provisions in these ToB in connection with the limitation of liability of Highvern, the 

Applicant and/or the Managed Entity agree(s) that none of Highvern, its directors, employees, former 
directors and employees, Agents and Appointees shall be liable towards the Applicant and/or the Managed 
Entity for any loss or damage arising out of the performance or non-performance of any of the Services, 
except in the case of fraud, wilful misconduct or gross negligence for any loss or damage of whatsoever 
nature including but not limited to any indirect or consequential loss or damage suffered by such Applicant 
and/or Managed Entity, with the intent that any and all liability shall be excluded to the greatest extent 
permitted by law. The Applicant and/or the Managed Entity further agree(s) to take all reasonable and 
necessary steps to mitigate any such loss or damage. 

 
9.3. Notwithstanding Clause 9.2, and save where liability cannot be excluded or limited, the maximum amount 

for which Highvern can be liable shall not exceed three times the standard annual fee charged in the year 
of the claim. 

 

9.4. For the provision of the Services to the Applicant and/or the Managed Entity with the assistance and/or 
through any Advisors, Agents and/or any third party (other than any Appointee), Highvern will not 
endorse or be in any way responsible for any liability towards the Applicant and/or the Managed Entity for 
the activity performed by such Advisors, Agents, and/or any such third party for the benefit of the Applicant 
and/or the Managed Entity. Furthermore, the Applicant and/or the Managed Entity are hereby informed 
that the provision of such assistance by Advisors, Agents, and/or any such third party shall be subject to 
the relevant general terms and conditions and/or other contractual documents available upon request of 
the Applicant and/or the Managed Entity to the relevant Advisors, Agents, and/or any such third party. 
Notwithstanding any other provision in these ToB, an Appointee, although employed or engaged by 
Highvern to deliver the Services shall not incur personal liability but this shall not remove Highvern's 
vicarious liability for such Appointee. Further any Appointee shall be entitled directly to rely upon and to 
have the direct benefit of these ToB, although not a party thereto and the claimant shall waive any 
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objection to such entitlement based on privity of contract or any similar or other rule. 
 

9.5. The Applicant and/or the Managed Entity is hereby informed that Highvern, its directors, employees, 
Agents and/or Advisors and/or Appointees may deliver, from time to time, information and advice that 
may contain judgments and estimates and therefore constitute forward-looking statements, which involve 
significant risks and uncertainties. As the results may differ materially from those contained or implied in 
such information and advice, for a variety of risk factors that are beyond Highvern’s, its directors’, 
employees’, Agents’, Advisors’ and/or Appointees' control, Highvern, its directors, employees, Agents, 
Advisors and/or Appointees may not be liable for such difference of results. 

 
9.6. Notwithstanding Clauses 9,2. 9.3, 9.4 and 9.5, Highvern shall not be liable where any loss or damage arises 

from matters and circumstances outside of the control of Highvern, including (i) the failure or interruption 
of any IT or communication system or (ii) Highvern's due compliance with any order or direction of any 
court, tribunal or other body of competent jurisdiction over Highvern or the Applicant or the Managed 
Entity. 

9.7. The indemnity under these ToB is without prejudice to any other indemnity, waiver, forbearance, 
exoneration or other form of relief, whatsoever and howsoever arising, in favour of Highvern, including but 
not limited to any trust instrument, memorandum and articles of association, charter and regulations, or 
agreement or under legislation or by operation of law or equity. 

 
10. Agents and Relationship Management 

10.1. Highvern may use the services of Agents to perform the Services undertaken by Highvern or otherwise in 
connection with any business of the Applicant and/or the Managed Entity. Except where Highvern is 
prohibited by law or by order of a competent authority from disclosing to the Applicant and/or the 
Managed Entity that it intends to engage any Agent to perform the Services, Highvern will not do so without 
the prior written consent of the Applicant and/or the Managed Entity, as applicable, such consent not to 
be unreasonably withheld. Should any Agent be engaged, the Applicant and/or the Managed Entity 
accept(s), individually or jointly and severally, as the case may be, to discharge and/or advance to Highvern 
the entire amount of any costs and/or fees in connection with the Agents. 

 
10.2. Where the appointment of any Agent by Highvern has been made upon the instruction, direction, 

recommendation or advice or with the consent of an Authorised Person such Agents shall be deemed to 
be acting for the Applicant and/or Managed Entity; and Highvern shall not be responsible or liable to the 
Applicant and/or the Managed Entity or any third party for any act or omission lawful or unlawful of such 
Agent provided that Highvern shall have no actual knowledge of dishonesty. 

 
10.3. The Applicant hereby agrees that, notwithstanding any confidentiality requirement under law, contract or 

otherwise, Highvern may provide any information documents and data in connection with the Services, the 
Applicant and/or the Managed Entity and transactions concerning the Services to any Agent in any 
jurisdiction, for the purpose of processing information relating to the Services, storing or providing 
contingency backup of data, providing legal, financial, credit, custody, monitoring or administrative services 
or for any other proper banking, investment, trust, regulatory, marketing or compliance purpose. 

 
10.4. The Applicant hereby agrees that if the Applicant requests (whether in writing, orally or by conduct) that 

Highvern deal with an Authorised Person through any Counterparty it shall be on the basis that: 
 

10.4.1. Highvern may, notwithstanding any confidentiality requirement under law, contract or 
otherwise deliver and disclose to the Counterparty and its officers and employees such 
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information documents and data concerning the Services or Authorised Person as the 
Counterparty may request or require from time to time; and 

 
10.4.2. Highvern may rely upon or act in accordance with any request made, or purportedly made, by 

the Authorised Person, which may be transmitted to Highvern by telephone, telex, facsimile or 
electronic mail by the Counterparty, and Highvern shall have no duty to enquire as to the 
authority of the Counterparty. Highvern shall be entitled to treat the request as the request of 
the Applicant and as fully authorised and binding upon the Applicant and his heirs, personal 
representatives, estate and assigns. 

 
10.5. Where Highvern is dealing with a Counterparty, the Applicant acknowledges and agrees that confidential 

information documents and data concerning the Applicant, the Managed Entity and Authorised Persons 
may be made generally available and that the Counterparty shall be entitled to maintain such information, 
documents and data in the country where the Counterparty is located and, where required, to disclose the 
same to auditors and regulatory authorities. 

 
10.6. Any request referred to in Clause 10.4 shall remain in force until such time as Highvern receives written 

notice of termination from the Applicant, save that any such termination shall not release the Applicant, 
its personal representatives, heirs or assigns from any liability in respect of any act performed by Highvern 
in accordance with such request prior to receipt of such notice. 

 
11. Advisors 

Any Services that may be provided by Highvern to the Applicant and/or the Managed Entity may require from time 
to time the assistance of Advisors, in the sole opinion and absolute discretion of Highvern. Except where Highvern 
is prohibited by law or by order of a competent authority from disclosing to the Applicant and/or the Managed 
Entity that it intends to engage any Advisor, Highvern will not do so without the prior written consent of the 
Applicant and/or the Managed Entity, as applicable, such consent not to be unreasonably withheld. Should any 
Advisor be engaged, the Applicant and/or the Managed Entity agree(s), individually or jointly and severally,as the 
case may be, to discharge and/or advance to Highvern the entire amount any costs and/or fees in connection with 
such Advisors. 

 

12. Conflicting Interests 

12.1. The Applicant acknowledges that Highvern may have interests conflicting with those of an Applicant and/or 
a Managed Entity, in particular when offering similar Services to other Applicants and/or Managed Entity 
or when investing in financial products, which are promoted, managed or advised by Highvern or another 
entity, or for which Highvern may receive commission, fees or other advantages. 

 
12.2. Highvern (notwithstanding the existence of a trusteeship or other fiduciary relationship) shall be excluded 

from any rule of law or implied term prohibiting dealings by fiduciaries or requiring fiduciaries to account 
for profits or other gains. Highvern may deal freely as it would with any other Applicant and/or Managed 
Entity as banker, broker or otherwise with any trust, estate, managed company or other entity and upon 
such terms as to remuneration and otherwise as would apply for any other Applicant and/or Managed 
Entity. 

 
12.3. If Highvern becomes aware or is notified of a conflict or possible conflict of interest, it shall (as soon as 

reasonably practicable after it becomes aware of such conflict or possible conflict of interest) notify the 
Applicant and, if possible, procedures will be put in place to ensure confidentiality and independence of 
advice. 
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13. Court Applications 

13.1. If Highvern shall consider that it is, or may be or become, subject to conflicting claims in respect of the 
Services, or any other property, Highvern may at its entire discretion take such steps as it may deem 
necessary (including an application to the Court in any jurisdiction by way of interpleader or analogous 
process) to safeguard its interests and shall not in any event be liable for complying with any order of any 
Court of competent jurisdiction. Except where Highvern is prohibited by law or by order of a competent 
authority from disclosing to the Applicant and/or the Managed Entity, Highvern will give the Applicant 
and/or the Managed Entity a reasonable period of notice of any such steps which it proposes to take. 

 
13.2. Highvern shall be entitled, without liability to the Applicant and/or Managed Entity pending determination 

of any such conflicting claim, to refuse to provide or deliver to the Applicant and/or Managed Entity, all or 
any of the Services or any other property which are the subject of conflicting claims or to act in any other 
manner that might prove to be improper upon the final determination of the conflicting claims. Highvern 
shall be entitled to charge the Applicant and/or Managed Entity with the amount of any legal or other costs 
incurred by Highvern in safeguarding its interests as aforesaid. 

 
14. Insurance Protection 

Highvern may require that a Managed Entity to which it provides Services purchases suitable professional and/or 
directors' and officers' and/or trustees' insurance cover for and in respect of the Services which Highvern considers 
appropriate for risks which may affect the Services and include Highvern under the terms of such policy and the 
premiums for such insurance coverage may be charged by Highvern to the Applicant and/or the Managed Entity. 

 
15. Rights of Lien Pledge Set-Off and Combination 

15.1. In the event of non-payment of all or any part of any fees, disbursements or expenses due to Highvern or 
which Highvern is liable to pay on behalf of the Applicant and/or any Managed Entity or in respect of which 
Applicant and/or any Managed Entity becomes liable to Highvern in any other manner, Highvern shall have 
a lien over, or the right not to release from the possession or control of Highvern, all or any documents, 
funds or property, including funds and/or property held on behalf of the Applicant and/or the Managed 
Entity or to the order of the Applicant and/or the Managed Entity or on behalf of or to the order of any 
company or other body in common ownership with the Applicant and/or the Managed Entity or otherwise 
connected or affiliated to the Applicant and/or the Managed Entity in any manner, until such time as all 
such fees, disbursements, expenses, or liabilities due and payable are discharged. Furthermore, Highvern 
is hereby irrevocably authorised by the Applicant and/or the Managed Entity each taken separately, 
in addition to the right of lien herein and any general lien or similar right to which Highvern may be entitled 
by law, to combine or consolidate all or any property which it holds in custody for the account of the 
Applicant and/or Managed Entity, either in its own custody or elsewhere, and/or take appropriate security 
over all or any of this property and/or to set-off deposits accrued interest or any other property of the 
Applicant and/or the Managed Entity (or any of the Applicant and/or the Managed Entity, if more than 
one) against all claims that Highvern may have against the Applicant and/or the Managed Entity in course 
of the business relationship, whether such claims shall be actual contingent several or joint or shall involve 
differing currencies. 

 
15.2. If upon first demand made by Highvern, the Applicant and/or the Managed Entity (or any of the Applicant 

and/or the Managed Entity, if more than one) fails to pay or discharge any obligations and liabilities referred 
to in Clause 15.1 above, or alternatively fails to restore the margin of cover to Highvern’s satisfaction, 
Highvern shall be entitled to sell, realise or otherwise dispose of such property of the Applicant and/or the 
Managed Entity (or any other of the Applicant and/or the Managed Entity) at its discretion, and to apply 
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the proceeds of such sale, realisation, or disposal in reduction or discharge of such obligations and 
liabilities. 

 
15.3. If the Applicant has not retained any interest, including any fiduciary interest, in the Managed Entity and 

its property, Highvern is not authorised to combine consolidate and/or set-off property held in custody for 
the Managed Entity against any and all claims that Highvern may have against the Applicant. 

 
15.4. The liability of the Applicant and/or Managed Entity under Clause 15.1 shall be unaffected by any 

arrangements Highvern may make with the Applicant or the Managed Entity or with any other person 
that, but for this provision, might operate to diminish or discharge the liability of or otherwise provide a 
defence to a surety. Without prejudice to the generality of the above Highvern may, at any time and without 
reference to the Applicant and/or the Managed Entity give time for payment or grant any other indulgence 
and give up, deal with, vary, exchange or abstain from perfecting or enforcing any other securities or 
guarantees held by Highvern at any time and may discharge any party to them and may release or realise 
such securities or guarantees or any of them as Highvern thinks fit and may compound with, accept 
compositions from and make any other arrangements with the Applicant and/or the Managed Entity or 
any person liable on bills, notes or other securities or guarantees held or to be held by Highvern without 
affecting the liability of the Applicant and/or the Managed Entity under Clause 15.1. 

 

16. Remuneration and Compensation 

16.1. Save where Highvern has expressly agreed to the contrary, 

16.1.1. its appropriate Scale of Fees from time to time in force shall be payable for Services rendered; 
 

16.1.2. at Highvern’s sole discretion and without prior notice to or consent of the Applicant and/or the 
Managed Entity fees incurred in connection with the Services may be paid and costs expenses 
and disbursements recovered out of any property of the Applicant and/or the Managed Entity 
in the hands or under the control of Highvern from time to time. If the Applicant has not 
retained any interest, including any fiduciary interest, in the Managed Entity and its property, 
Highvern cannot recover any expense or disbursement of the Managed Entity out of any 
property held for the account of the Applicant; 

 
16.1.3. where Highvern is required to undertake activity and/or register and report in order to comply 

with regulatory and/or tax requirements, Highvern is entitled to charge appropriate regulatory 
and tax fees in accordance with its Scale of Fees from time to time; 

 
16.1.4. Highvern will charge an administration fee in connection with (a) any activity required to 

ascertain a Managed Entity's classification under the U.S. Foreign Account Tax Compliance Act 
(“FATCA”) reporting and withholding regime, (b) the reporting of any reportable accounts 
maintained in the Managed Entity required by the FATCA regulations, (c) any activity required 
to ascertain a Managed Entity’s classification under the Common Reporting Standard (“CRS”) 
and (d) the reporting of any reportable accounts maintained in the Managed Entity required 
by the CRS regulations. Any additional work required in relation to FATCA and/or CRS may be 
charged on a time spent basis in accordance with its Scale of Fees from time to time; and 

 
16.1.5. where Highvern is required to obtain documentation in order to comply with 'know your 

customer' requirements, Highvern is entitled to charge regulatory compliance fees in 
accordance with its Scale of Fees from time to time. 
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16.2. In addition, Highvern shall be reimbursed for all costs expenses and disbursements in or about the provision 
of Services or the exercise of its powers, rights and remedies. 

 
16.3. Liability for the fees costs expenses and disbursements of Highvern shall be that of the Applicant and/or 

the Managed Entity and if more than one of the Applicant and the Managed Entity jointly and severally. 
 

16.4. The Applicant and/or the Managed Entity agree to pay to Highvern all fees including maintenance fees and 
costs annually in advance (which in the event of the termination of the Services during the year shall not 
be repaid, reimbursed or prorated). Any amount due and payable to Highvern shall be paid in accordance 
with the terms of payment to be communicated to the Applicant and/or the Managed Entity. For the 
avoidance of doubt, should no term of payment appear on a specific document, such payment is to be 
made immediately. Highvern shall be entitled to charge interest, with effect from the date on which any 
term payment expires, at the rate of 5% per year (which shall be calculated on the basis of a year of 365 
days and which shall accrue from day to day) and to recover (without reduction, including as a result of any 
court or other process for the taxation or assessment of costs awards) all costs incurred in recovering 
amounts not so paid. 

 

16.5. Highvern hereby makes known to the Applicant and/or the Managed Entity that in connection with or when 
executing its Services, it may, from time to time, receive commissions and other advantages from banks, 
brokers and any other intermediaries or third parties whereby a proportion of the remuneration of such 
banks, brokers and any other intermediaries or third parties is a retrocession to Highvern. Such payments 
will vary depending on the type of financial product as well as on the Services provided, and Highvern will 
provide separately to the Applicant and/or the Managed Entity information on their calculation parameters 
or ranges of amounts. The Applicant and/or the Managed Entity hereby expressly waive(s) his/its/their 
rights on any of the commissions, fees and other advantages to be received by Highvern and agrees that 
these will be kept by Highvern as part of its compensation for the Services. Highvern will upon written 
request inform the Applicant and/or the Managed Entity on the amounts which it has received, to the 
extent that they can be clearly attributed to the relationship with the Applicant and/or the Managed Entity 
and the related calculation does not require excessive work. 

 
16.6. Notwithstanding Clause 18.1 and unless otherwise agreed in writing between the Applicant and Highvern, 

the Applicant shall be responsible for the payment of his/its own costs and expenses (whether incurred 
directly by any Managed Entity or incurred by Highvern) including without limitation all taxes, corporate, 
registration and licence fees payable by the Managed Entity to any legal, governmental or regulatory 
authorities in any applicable jurisdiction. 

 
17. Termination and Force Majeure 

17.1. All and any obligation to provide Services shall cease without advance notice and specific prior advice upon 
Highvern giving notice at its sole and entire discretion, in writing to the Applicant and/or the Managed 
Entity that, depending on the case at stake, (a) the Applicant and/or the Managed Entity has breached any 
of the ToB or failed to observe any of the rules contained in the ToB or made any declaration under these 
ToB that is incorrect, false or misleading; or (b) any agreement between Highvern and the Applicant and/or 
the Managed Entity has terminated for any reason whatsoever; or (c) in Highvern’s opinion, the Applicant 
and/or the Managed Entity cannot meet his payment obligations hereunder or under any agreement 
between the Applicant and/or the Managed Entity and Highvern; or (d) Highvern becomes aware that the 
Applicant and/or the Managed Entity and/or the Services are or may become subject in any part of the 
world to investigation by any judicial regulatory or tax authority or that criminal proceedings are instituted 
or threatened against the Applicant and/or the Managed Entity or the Services; or (e) the good standing or 
reputation of Highvern and/or any Appointee is or may be adversely affected by a continued relationship 
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with the Applicant and/or the Managed Entity; or (f) Highvern cannot be expected to continue supplying 
Services, including if it has been compelled to file a report of suspicious activity or suspicious transaction 
(without Highvern being required to disclose the same). 
 

17.2. In addition, Highvern shall be entitled to terminate the relationship with the Applicant and/or the Managed 
Entity upon the expiration of not less than three months’ notice of termination being given by Highvern to 
the Applicant and/or the Managed Entity (as applicable), or vice versa. 

 

17.3. Upon termination pursuant to this Clause for whatever reason,  

17.3.1. Highvern, the Agents and any third party involved in the rendering of the Services shall be 
entitled to receive immediately or to make such retentions and receive such indemnities as it 
or they may require in respect of (i) the fees and disbursements agreed, (ii) any amount due in 
connection with the termination, and (iii) any actual or contingent liability that may be 
assumed by Highvern in connection with the existence and/or the termination of the 
relationship with the Applicant and/or the Managed Entity and may take such action as it or 
they deem necessary to limit such liability. If the Applicant has not retained any interest, 
including any fiduciary interest, in the Managed Entity or its property, Highvern is not entitled 
to make retentions and request indemnities from the Managed Entity to cover any and all 
claims incurred in connection with the termination of the Services rendered to the Applicant. 

17.3.2. Highvern shall cause its officers, employees and Agents and Advisors and Appointees to resign 
from all positions held in the performance of the Services and to transfer any and all property 
in its custody to the Applicant at the Applicant’s expense. 

17.3.3. the Managed Entity shall, if applicable, promptly change the location of its registered office to 
another location. 

17.3.4. the Managed Entity shall not wrongfully represent itself as continuing to retain the services of 
Highvern. 
 

17.4. Termination shall be without prejudice to any accrued rights and liabilities at the date of termination. 
Obligations which expressly survive (including but not limited to Clauses 2.1.7, 4, 6.3, 9, 15, 16, 19, 20 & 
22) or by implication survive or are intended to survive, following termination of any Services, shall also 
survive such termination. 

 
17.5. Notwithstanding any other provision of these ToB, Highvern and/or any Appointee and/or any other person 

involved in supplying the Services shall not be liable for any action taken, delay or any failure to take any 
action required to be taken hereunder or otherwise to fulfil its/their obligations under these ToB in the 
event and to the extent that the taking of such action, delay or such failure arises out of or is caused by or 
is directly or indirectly due to war, act of terrorism, insurrection, riot, labour disputes, civil commotion, act 
of God, accident, fire, water damage, tempest, explosion, any law, decree, regulation or order of any court, 
tribunal, government or governmental body, or any other cause whatsoever beyond Highvern's control 
(Force Majeure). Highvern or the Appointee or the person involved in supplying the Services (as applicable) 
shall use all reasonable efforts to minimise the effect of any Force Majeure but shall be excused from any 
further performance and observance of the obligations so affected. However, such excuse shall last only so 
long as such circumstances prevail and such party continues to use reasonable efforts to recommence 
performance or observance as soon as reasonably practicable. 

 

18. Assignment 

18.1. Highvern may assign or transfer the whole or any part of its rights and benefits under the ToB. For the 
purpose of any such assignment or transfer, Highvern may disclose any information in connection with the 
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Applicant and/or the Managed Entity and the Services to any prospective assignee or transferee. 
 

18.2. The Applicant and/or the Managed Entity shall not assign or transfer all or any part of his rights, benefits 
and/or obligations under the ToB. 

 
19. Severability and Enforceability 

19.1. If at any time one or more of the provisions of the ToB becomes invalid, illegal or unenforceable in any 
respect, that provision shall be severed from the remainder and the validity, legality and enforceability of 
the remaining provisions of these ToB shall not be affected or impaired in any way. 

19.2. Save in respect of Indemnified Persons who may enforce the provisions of these terms, as applicable, a 
person who is not a party to the agreement evidenced by these terms shall not have any rights under the 
Contracts (Rights of Third Parties) Act (as amended) of the Cayman Islands to enforce any term of these 
terms. Notwithstanding any term of these terms, the consent of or notice to any person who is not a party 
to the agreement evidenced by these terms shall not be required for any termination, rescission or 
agreement to any variation, waiver, assignment, novation, release or settlement under the agreement 
evidenced by these terms at any time. 

19.3. No failure on the part of either of the parties to exercise, and no delay on the part of either of them in 
exercising, any right or remedy under these terms will operate as a waiver thereof nor will any single or 
partial exercise of any right or remedy preclude any other or further exercise thereof or the exercise of any 
other right or remedy. All rights and remedies are cumulative and not exclusive of any rights or remedies 
provided by law. 

 
20. Data Protection and Documents Retention 

20.1. Highvern is bound by the requirements of the DP Act. The Highvern Data Processing Addendum located 
here constitutes part of this agreement. Highvern shall ensure that any personal data gathered under the 
terms of the engagement will be processed in accordance with the requirements of the DP Act as amended 
from time to time or such other legislation as may replace or supplement the DP Act and be directly 
applicable to Highvern. Personal Data collected under the terms of the engagement will only be processed 
by Highvern for the purpose of providing the Services (and any purpose ancillary thereto) and/or as 
otherwise permitted by the ToB. 

 
20.2. Highvern may use Personal Data for purposes ancillary to providing the Services, including but not limited 

to the following: 
 

20.2.1. undertaking internal conflict of interest checks; 

20.2.2. analysing Highvern’s performance; 

20.2.3. generating internal financial and marketing reports; 

22.3.4 assessing legal and financial risks and collecting debts; 

 

22.3.5 complying with any legal and/or regulatory requirements; 

 

22.3.6 marketing Highvern’s services to you in the future, which may involve contacting you or, where 
applicable, individuals within your organisation using the contact details that you have 

http://www.highvern.com/hubfs/DPA%20and%20TOB/DPA.pdf
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provided to Highvern; and 
22.3.7 discharging Highvern’s fiduciary obligations arising out of the Services to individuals who may 

not themselves be party to the engagement. 
 

20.3. The Applicant and/or the Managed Entity agree(s) that Highvern shall retain and keep all documents, books 
and records relating to the Services for the period during which the Services have been rendered and for a 
period of at least 6 (six) years after the termination of the relationship with the Applicant and/or the 
Managed Entity. 

 
20.4. The Applicant and/or Managed Entity consent(s) to the holding and processing by Highvern, its Agents and 

Advisors and any Counterparties both electronically and manually of all Personal Data which Highvern 
collects relating to any individual pursuant to the engagement as well as to any data in respect of the 
Applicant and/or Managed Entity for the purposes of providing the Services and for the purposes of 
Highvern’s administration and management of its business and for compliance with applicable procedures, 
laws and regulations. The Applicant and/or Managed Entity also consents to the transfer, storage and 
processing of such data by Highvern, its directors, employees, Agents and Advisors and any Counterparties 
both inside and outside the Cayman Islands. 

 
20.5. The Applicant and/or Managed Entity further consent(s) to Highvern sharing Personal Data it/they may 

collect immediately prior to or during the course of providing the Services in respect of any individuals with 
third parties (whether within or outside of the Highvern Group and whether within or outside of the 
Cayman Islands) where such sharing is either (i) required pursuant to legal or regulatory obligations of 
Highvern or (ii) required to provide the Services in the manner in which Highvern deems most appropriate 
in the circumstances. 

 
20.6. The Applicant and/or Managed Entity confirm(s) that any Personal Data provided by either or them or on 

either of their behalves to Highvern has been collected and disclosed in accordance with data protection 
legislation applicable at the relevant time to the Applicant and/or the Managed Entity. 

 
21. Applicant/Managed Entity Money 

21.1. Money belonging to the Applicant or any Managed Entity will be maintained at all times separate from the 
personal funds of Highvern. 

 
21.2. To the extent that tax has to be deducted from interest earned on funds held on behalf of or paid out to 

any Managed Entity, the Applicant and certain persons connected to them Highvern will account to the 
tax authorities for tax deducted. Each of the Applicant and/or the Managed Entity is responsible for 
seeking its own tax advice in this regard. 

 
21.3. On receipt of any monies Highvern must be satisfied as to the source of these funds. If it has any doubts as 

to the source of funds Highvern may be bound by law to notify the relevant authorities. 
 

21.4. Neither the Applicant nor any Managed Entity will request Highvern to take or refrain from taking any 
action whatsoever in relation to funds or property or documents of any nature which could in the sole 
opinion of Highvern result in a contravention of any law or regulation in force from time to time in the 
Cayman Islands or in any other place whatsoever. Highvern reserves the right not to comply with any 
request which in its sole opinion could potentially result in any such contravention or which in its opinion 
could adversely affect its reputation or good standing. 

 
21.5. In the event that money belonging to the Applicant or to any Managed Entity is held for a period of time in 

Highvern’s client account (being an account used for the purposes of temporarily holding such monies in 
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the name of Highvern until such time, inter alia, as they can be used for their intended purpose or 
transferred to an account in the name of the Applicant or the relevant Managed Entity), by engaging 
Highvern to provide Services the Applicant and/or any Managed Entities acknowledge(s) and agree(s) (in 
accordance with the provisions of paragraph 9.7 of the Rule and Statement of Guidance-Market Conduct 
for Trust and Corporate Service Providers and Company Managers that Highvern is under no obligation to 
ensure that interest is received on such monies. 

 
22. Disclosure 

22.1. Highvern will hold in confidence information about the Applicant and/or Managed Entities and the Services 
provided to the Applicant and/or Managed Entity. Disclosure of this information by Highvern will only be 
made: 
22.1.1. if authorised by the Applicant and/or Managed Entity; or 

22.1.2. pursuant to a court order; or 

22.1.3. if Highvern is otherwise required or permitted to do so; or 

22.1.4. if disclosure is requested by regulatory or other supervisory authority of Highvern; or 
22.1.5. where such disclosure is requested by the police or other authorities investigating the 

Applicant and/or Managed Entity; or 
22.1.6. to Agents and Advisors of Highvern; or 

22.1.7. to a competent tax authority of Highvern or the Applicant and/or Managed Entity; or 
22.1.8. to the auditors of Highvern; or 

22.1.9. where Highvern determines that it is in the interests of Highvern to make disclosure; or 
22.1.10. to courts, governments, authorities, regulators or tax authorities where required pursuant to 

all information exchange, reporting, disclosure and/or withholding requirements, obligations, 
arrangements and/or agreements in force and applicable to Highvern, the Applicant and/or the 
Managed Entity or otherwise in connection with the Services or where the failure to make such 
disclosure would, in the opinion of Highvern, be prejudicial to Highvern or its directors and 
employees; or 

22.1.11. where such disclosure is made within the Highvern Group and for valid business reasons; or 
22.1.12. where such information is already in the public domain other than by means of the fault on 

the part of Highvern. 

 
22.2. In order that Highvern may provide for the efficient management and the delivery of the broadest possible 

range of Services, it may retain the use of, and disclose information about the Applicant and/or Managed 
Entity and Services provided to the Applicant and/or Managed Entity to personnel and Agents of Highvern 
and/or any Advisors of Highvern whether such personnel or Agents are located inside or outside the 
Cayman Islands. 

 
22.3. Highvern and/or any Appointee shall not be required or be under a duty to disclose to the Applicant and/or 

any Managed Entity any information concerning that Applicant and/or that Managed Entity which may 
have been acquired in the course of providing Services for any other person. 

 
22.4. The provisions of this Clause shall remain in full force and effect notwithstanding these ToB ceasing to 

apply. 
 

23. Recording of Telephone Calls 
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Highvern may record telephone conversations for the purpose of providing the Services, for training purposes and 
to evidence compliance with instructions or regulatory requirements and the Applicant and/or Managed Entity 
consents to such recording. Any recordings made shall be and remain the property of Highvern and Highvern shall 
have the authority to deliver copies or transcripts of such recordings to any person including a court, tribunal, 
arbitrator or regulatory authority as it sees fit. 

 
24. No waiver 

The failure of Highvern to object to, or take affirmative action with respect to, any breach of these ToB and/or all 
documents, agreements and applications forms into which these ToB are incorporated by the Applicant and/or the 
Managed Entity shall not be construed as a waiver of such breach or of any future violation, breach or wrongful 
conduct. 

 
25. No partnership 

None of the provisions of these ToB shall be construed so as to create a relationship of employment or a partnership 
between (i) Highvern and (ii) the Applicant and/or the Managed Entity. 

 
26. Governing Law and Jurisdiction 

26.1. These ToB and all documents, agreements and application forms into which these ToB are incorporated 
and the relationship between Highvern and the Applicant and/or the Managed Entity shall be 
governed by and construed in accordance with the laws of the Cayman Islands. 

 
26.2. The Applicant and the Managed Entity agree that any claims arising out of or relating to these ToB that are 

not resolved through the ordinary conduct of business shall be initially submitted by Highvern and/or the 
Applicant and/or the Managed Entity to each other via written notice. If such dispute, controversy or claim 
has not been fully resolved within 30 days from the date of the written notice, the Applicant and the 
Managed Entity agree that any dispute, controversy or claim arising out of or in relation to these ToB and/or 
in connection with the relationship between the Applicant and/or the Managed Entity on the one hand 
and Highvern and/or Agents on the other hand shall be submitted exclusively before the Grand Court of 
the Cayman Islands. Highvern shall also be entitled to take proceedings in connection with these ToB 
against the Applicant and/or the Managed Entity before any other competent court. 

 
27. Complaints 

If the Applicant has a complaint concerning the matters set out in these ToB, details of such complaint should be 
sent to Highvern in accordance with Clause 8.1 marked for the attention of the Client Director responsible for the 
Services. 

` 
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